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Rl GHT TO APPEAL FAI LURE TO d VE NOTI CE
Peguero v. United States, 119 S.Lt. __ , 1999 W 100902, 97-9217
(1999).

Def endant pled guilty to federal drug charges and was
sentenced to prison. The trial court failed to inform defendant
at the sentencing hearing of his right to appeal the sentence. He
all eged in a subsequent habeas corpus proceeding that this
failure violated the express terms of Federal Rule of Crinminal
Procedure 32(a)(2). The District Court denied relief because
def endant actually knew of his right to appeal when he was
sentenced and the Third Circuit Court of Appeals affirmed (U2
F.3d -k30), taking the position that Rule 32(a) (2) violations
are subject to a harm ess-error analysis and that, because
def endant was aware of his right to appeal, the purpose of the
rul e had been satisfied.

A unani nous deci sion of the United States Suprene Court
affirmed in an opinion witten by Justice Kennedy. Defendant was
not entitled to habeas corpus relief because he knew of his right
to appeal and hence suffered no prejudice fromthe trial court’s
om ssion. Rule 32(a)( 2) requires a district court to advise a
defendant of his right to appeal his sentence, so it was
undi sputed that the trial court’s failure to give the required
informati on was error. The Court said, however, that a trial
court’s failure to give a defendant advice required by the
Federal Rules of Criminal Procedure is a sufficient basis for
habeas corpus relief only when the defendant is actually
prejudi ced by the error.

Si nce defendant knew he had a right to appeal, the fact that the
trial court violated the Rule, standing alone, should not entitle
hi mto habeas corpus relief.

Justice O Connor filed a concurring opinion joined by Justices
St evens, G nsburg and Breyer



EXPERT W TNESS BLOOD LUM NOL TEST FRYE
State v.. Canaan, 964 P.2d 681 (Kan. 1998). State. It was held
that the scientific technique upon which a lum nol test for the
presence of blood is based has been generally accepted as
reliable in the scientific comrunity, thus satisfying the test of
Frye v. United States, 293 F.3d 1013 (D.C.Cir. 1923), for the
adm ssibility of expert testinony based upon |lum nol testing. The
court said evidence established a foundation for a witness’s
testinony as an expert on the use of a luninol test to detect the
presence of bl ood where the witness was the chief chem st at a
regional crine |lab and had held this position for 20 years, he
had a degree in biology and chem stry, and he had received
training in lumnol testing.

The nere fact that the lum nol test also detected sone ot her
substances was irrelevant to its general acceptance in the scien-
tific coomunity as a presunptive blood test. That fact went to
the weight, not the adnmissibility, of the evidence.

“The use of lumnol is universally accepted as a presunptive
test for blood. The State sought its adm ssion as a presunptive
test. The State satisfied the Frye test by proving the
reliability of the underlying scientific theory upon which the
lum nol test is based. The scientific technique upon which the
lunm nol test is based has been generally accepted as reliable,
and W son had been trained to foll ow the procedures established
to test the phenonenon and used those nethods properly pursuant
to the training.

“The fact that luminol also detects some other substances is
irrelevant to its universal acceptance as a presunptive bl ood
test. This fact goes to the weight, not the admissibility, of the
evidence. In challenging the weight of this evidence, the
defendant elicited testinony that inforned the jury that |um no
al so reacts to other substances.”



CONFLI CT OF LAW - SN FFI NG DOG
Commonweal th v. Sanchez, 716 A 2d 1221 (Pa. 1998).
In a rare conflict of |aw case the Suprenme Court of

Pennsyl vania ruled that California |law, rather than Pennsyl vania
law, applied to evaluate the legality of a California canine
sniff of a package that was shipped by California residents to
Pennsyl vani a. which sniff provided probable cause for a
Pennsyl vani a search warrant. The court said California possessed
the greater interest in the validity of the sniff, and
Pennsyl vani a courts had no power to control the activities of a
sister state or to punish conduct occurring within that sister
state. It concluded that no Pennsylvania state interest would he
advanced by anal yzing the propriety of the dog sniff under
Pennsyl vani a | aw.
The court outlined the interests involved resolving a conflict of
| aw i ssue such as in this:

The issue before this Court is a strict constitutional |aw
guestion involving the fundanmental right to be free from
unr easonabl e search and sei zures. Therefore, the issue is one
that nust he addressed under the principles of conflicts between
substantive | aws, which require this Court to eval uate which
state has the nost interest in the outcone.
Here, California possessed the greater interest in the validity
of the canine sniff in question. The canine sniff took place in
California and invol ved a package shipped by California
residents. Wiile this Commonweal th has an interest in protecting
its citizens from police nisconduct and searches that are not
supported by probable cause, the courts of this Commonweal th have
no power to control the activities of a sister state or to punish
conduct occurring within that sister state. No Pennsylvania state
i nterest would he advanced by anal yzing the propriety of the
cani ne sni ff under Pennsylvani a | aw because the canine sniff did
not occur in Pennsylvania and no Pennsylvania state officer was
i nvolved in the canine sniff. The courts of California have
determ ned that a canine sniff is not a search requiring probable
cause or a warrant. W wll not question that decision under the
conflicting decisions of Pennsylvania because Pennsyl vani a has no
interest in a canine sniff search conducted within California’s
borders, even if the results are later used in the Pennsyl vania
Courts.”
The chief justice and a justice dissented.



DI SCLOSURE OF CI | NFORVATI ON AT TRI AL

State v. Henderson, 721 So.2d 85 (La.App. 1998).
The defendant was not entitled to disclosure of a confidenti al
informer’s identity in a case where defendant dealt solely with
an undercover officer in conpleting a drug transaction underlying
his prosecution and the informer never touched either the funds
used to purchase drugs or the drugs thenselves. This was true
even though the informer nade the introduction between the
of ficer and def endant and was present during the transaction. The
def endant nmade no showing as to how di scl osure would affect his
def ense. The infornmer’s involvenent in the case was not
sufficient participation in the drug transaction to warrant
di scl osure of his identity, even though he also asked the
defendant in the presence of the undercover officer whether
def endant had drugs for sale.
“In this case, the defendant dealt with the officer in making the
drug deal. As in many of the cases cited above, the infornmant
merely made the introduction and was present during the
transaction. The confidential informant was not alone with the
def endant at any tine during the transaction nor did he handle
the funds used to nake the purchase or the cocaine. Merely making
an introduction and inquiring, in the presence of an undercover
of ficer, whether the defendant had drugs for sale, is not
sufficient participation to warrant disclosure of the
confidential informant’s identity. . . . Further, the defendant
made no showing as to his reason for seeking the identity of the
i nformant or how that know edge woul d affect his defense.
Therefore, under the facts of this case, the defendant failed to
carry his burden of show ng exceptional circunstances warranting
the disclosure of the identity of the informant. Accordingly. the
trial court did not err in denying the defendant’s request for
di scl osure of the nane of the confidential informant.”



DOUBLE JEOPARDY M STRI AL MANI FEST NECESSI TY

State v. Gould 74i3 A 2d 300 (N. H 1999).

There was no “mani fest necessity” for a trial court’s
decl aration of a mistrial wi thout a defendant’s consent based on
his intenperate remark of “It’s about tine” as he approached the
witness stand to testify. Therefore, the Doubl e Jeopardy C ause
barred a retrial. The court noted that the record was silent on
the jury' s reaction to the remark and contai ned no expl anati on
fromthe trial court as to why or whether |esser sanctions would
have been ineffective.
“At best, the record reflects a defendant intent on causing a
m strial hut does not contain evidence of nmanifest necessity’ so
essential to its declaration. W discern no circunstance on the
face of the record supporting a mistrial and no record evi dence
of actual prejudice. Because the record is silent on the jury’s
reaction to the defendant’s remark and contai ns no expl anation
fromthe trial court as to why or whether |esser sanctions would
have been ineffective, we are left to specul ate whet her manif est
necessity existed. W cannot let a mstrial stand where its
justification is neither obvious nor supported by record evidence
of actual, incurable prejudice.



DOUBLE JEOPARDY — SAME CONDUCT FOLLOW NG Cl VI L PENALTY
State v. Stewart. 598 NNW2d 773 (N.D. 1999).

After a workers compensation bureau’s administrative
terminati on of defendant’s benefits for filing a false claim he
entered a plea of guilty under the rule of North Carolina v.

Al ford, 400 U.S. 25 (1970) (guilty plea despite claim of

i nnocence) to willfully making a false claimor naking a fal se
statenent to the bureau. He appealed the failure to dismiss the
crimnal charge on doubl e jeopardy grounds.

In denying the doubl e jeopardy defense the court rul ed
the administrative renmedy for making a false claimor false
statenent to the workers conpensati on bureau was a civi
sanction and, therefore, defendant’s subsequent crim nal
prosecution for willfully making a false claimdid not violate
t he Doubl e Jeopardy Cl ause. This was true, the court said, even
t hough the admi nistrative and crininal sanctions were both
contained in the same statute.

“Stewart argues the adm nistrative proceedi ng and the
crimnal prosecution arise under the sane statute, conduct, and
evi dence, and the adm nistrative adjudication bars the crim nal
action under Bl ockburger v. United States, 284 U S. 299, 52
S.C. 180, 76 L.Ed. 306 (1932).

“Under N.D.C.C. 8 65-05-33, the Legislature has
clearly indicated its intent to authorize both an adm nistrative
sanction and a crimnal penalty for making a false claimor
fal se statements to the Bureau.

“We therefore consider whether the civil statutory
schenme is so punitive in purpose or effect as to transform what
is denominated as an adninistrative renedy into a crinina
penalty. . . . [W are not persuaded there is evidence of the
cl earest proof necessary to override the legislative intent and
transformthe admnistrative renmedy into a crimnal penalty.”

“. . . W conclude the adm nistrative proceeding for
relnbursenent of benefits paid because of false statenents or a
false claimand for forfeiture of additional benefits for that
injury is a civil sanction. We therefore hold the double
jeopardy clause of the federal constitution does not bar the
crimnal prosecution of Stewart.”



DU  FAI LURE TO PRESERVE VI DEOCTAPE

State v. Ferguson, 2 S.W3d 912 (Tenn. 1999).

A videotape of a defendant’s field sobriety tests conducted at
a police station was material to the preparation of his defense
to prosecution for DU and might have led the jury to entertain a
reasonabl e doubt as to his guilt by showi ng his appearance and
condition. Therefore the state had a duty to preserve the
vi deot ape as potentially excul patory evidence, under the due
process clause of a state constitution.
However, the court said the state’'s breach of its duty to
preserve the videotape as potentially excul patory evidence did
not hinder the full and conpl ete exposition of defendant’s theory
that the effects of his nedical condition nade it appear as if he
were intoxicated. Therefore, defendant received a fundanentally
fair trial, considering that the state’ s inadvertently taping
over the videotape was sinple negligence, defendant brought
forward medical testinony as to his nedical condition, and he
hinsel f testified how his nmedical condition affected his bal ance
and coordi nation. The arresting officer in the case testified
that he snelled al cohol on defendant’s breath and that defendant
failed the on-scene sobriety tests.



ENTRAPMENT — POLI CE LEAVE KEYS I N CAR

People v. Watson, 990 P.2d 1031 (Cal. 2000).

Police officers engaged in a sting operation in which they
staged the arrest of a plainclothes police officer, and left the
vehi cl e he had been driving unl ocked with the keys in the
ignition. This was purposely done to make it easier to steal the
car.

The Suprene Court of California ruled that this did not
constitute affirmative police conduct that woul d make the
comm ssion of a crime unusually attractive to a normally | aw
abi di ng person, and therefore it was not necessary to give an
entrapnent instruction in a prosecution for the subsequent theft
of the vehicle.

“The sting operation is this case presents no evi dence of
entrapnment, both because the police did not specifically intend
it as a communication to defendant personally, and because it did
not actually guarantee anything, hut nmerely conveyed the idea
detection was unlikely. The police did nothing nore than present
to the general conmunity a tenpting opportunity to take the Mnte
Carl o. Sone persons, obviously including defendant, m ght have
found the tenptation hard to resist. But a person who steals when
gi ven the opportunity is an opportunistic thief, not a normally
| aw abi di ng person. Specifically, normally |aw abiding persons do
not take a car not belonging to them nmerely because it is
unl ocked with the keys in the ignition and it appears they wll
not be caught. Defendant presented no evidence of any personal
contact whatever between police and hinsel f; certainly he could
not show that the police cajoled him gave himany enticenent or
guarantee, or even knew or cared who he was,”.

Justice Mdsk concurred in the judgnent.



CONSENT TO ONE OFFI CER GOOD FOR ANOTHER

State v. Kinberlin, 977 P.2d 276 (Kan. App. 1999).

It has been held that when two or nore police officers are
present at a home responding to a call froma resident of the
home and there is evidence of violent behavior in the hone, a
consent given to one officer to enter the hone necessarily, as a
matter of |aw, provides consent for adequate backup officers to
al so enter the home for the safety of the first officer.

“Qur concern in this case is officer safety. Melanie
[resident] did not hesitate to call for police help in the early
hours of the norning when defendant was conmitting acts of
vi ol ence, and she did not hesitate to accept that help. In fact,
she left the dwelling with the police officers, who took her to
a safe haven where she woul d be protected fromfurther violence.
Despite the fact that she requested the presence of the police
of ficers and despite the fact that she invited Oficer Tilton
into the house, we are asked to conclude that O ficer Eubank
[ backup] had no right to be in the house. W believe that he
did. Once Melanie invited Oficer Tilton into the house, she
also inpliedly invited such backup officers as m ght he nec-
essary to protect the safety of Oficer Tilton.

“To accept defendant’s reasoning neans that an officer
m ght be required to enter a dangerous situation al one and
wi t hout backup. A person whose behavior set in notion the
i nvol verrent of the police will not he pernmitted to deny entrance
of backup officers after having invited one officer into the
hone.”



SEARCH - PC FOR AUTOMOBI LE — MAY SEARCH PURSE
Woni ng v. Houghton, 119 S.Ct. 1297, 1999 W 181177, No. 98-
184 (1999).

After making a routine traffic stop, a hi ghway patrol
of ficer noticed a hypoderm c syringe in the driver's shirt
pocket. The driver admtted using the syringe to take drugs. The
of fi cer then searched the passenger conmpartnent for contraband,
renmovi ng and searchi ng what defendant, a passenger in the car
said was her purse. She was arrested for possession of drug
paraphernalia found in her purse.

The Woning Suprenme Court ruled that an officer with
probabl e cause to search a vehicle may search all containers that
m ght conceal the object of the search, except that if the
of ficer knows or should know that a container belongs to a
passenger who is not suspected of conmitting a crinme, the passen-
ger’s container is outside the scope of the search unl ess soneone
had the opportunity to conceal contraband within it to avoid de-
tection. The court found a Fourth Anendnent violation and
reversed the passenger’s conviction (956 P.2d 363).

In a 6-3 decision and an opinion witten by Justice Sea ha,
the United States Suprenme Court reversed the Suprenme Court of
Woning. It held that police officers with probable cause to
search a car may inspect the bel ongi ngs of passengers found in
the car that are capable of concealing the object of the search.
The Court said the balancing of the relative interests involved
wei ghs decidedly in favor of searching a passenger’s bel ongi ngs.
Passengers, no less that drivers, possess a reduced expectation
of privacy with regard to the property they transport in cars.

Bal anci ng the passenger’s reduced privacy expectations, the
Court said the governmental interest in effective | aw enforcenent
woul d be appreciably inpaired without the ability to search the
passenger’s bel ongi ngs, since an autonobile’s nobility creates
the risk that evidence or contraband will be permanently | ost
while a warrant is obtained. It noted that a passenger may have
an interest in concealing evidence of wongdoing in a comon
enterprise with the driver, and a crimnal mght be able to hide
contraband in a passenger’s belongings as readily as in other
containers in the car.

It also thought that a rule protecting only a passenger’s
property woul d make | ess sense than a rule that a package may be
searched, whether or not its owner is present as a passenger or
otherwise. In either case, such a package night contain the
obj ect of the search.

Justice Breyer filed a concurring opinion and Justices Stevens,
Souter and G nshurg dissented. In his dissenting opinion Justice
St evens conpl ai ned that under the Court’s ruling the police could
search a passenger’'s briefcase if” . . . there is probable cause
to believe [a] taxi driver had a syringe sonewhere in his
vehicle.”



GUI LTY PLEA CONSEQUENCES PGOSSI BLE COVWM TMENT AS
SEX OFFENDER

People v. Miore, 81 Cal.Rptr.2d 658 (Cal. App

This court took the position that a commi tnment
t hat a defendant m ght suffer under a Sexual Violent
Predator (SVP) Act following a plea of no contest to a
charge of commtting a lewd act on a child under the
age of 14 was neither a “direct consequence” nor a
“penal consequence” of his plea. Therefore the plea-
taking court was not required to advi se defendant of
the possibility of such a comiitnent, and it was not
an abuse of discretion for the trial court to refuse
to all ow defendant to withdraw his plea.

This result was not changed by the fact that by
virtue of defendant’s plea and admi ssions, he would
necessarily be subject to a screening under the SVP
Act before he would be rel eased from cust ody.

“We will assume without deciding that More is
correct, and that, by virtue of his plea and
adm ssions, he will automatically be referred for an

initial screening under the SVP Act before his rel ease
fromprison. However, this screening would not
necessarily lead to a finding that Mbore was a
sexual Iy violent predator (hereafter SVP) under the
SVP Act. Any such determ nation would require addi-
tional steps, and woul d depend on additional findings
whi ch woul d not be controlled by More’'s plea and

admi ssi ons herein.

“SVP Act proceedi ngs are nore anal ogous
to deportation than the conmitnent proceedi ngs More
cites because an SVP comm tnent, |ike deportation
depends on additional findings by a different tribunal
after the defendant has been sentenced. A defendant
must be advi sed of the possibility of deportation but
that requirement is inposed by statute (Pen. Code, §
1016.5), rather than by the “judicially declared rule
of crimnal procedure” Moore invokes (In re Carabes,
supra, lii Cal.App.3d at p. 929, 193 Cal.Rptr. 65).
If, as Moore nmintains, defendants in his situation
shoul d be informed of the potential for such a
commitnent, the remedy is with the Legislature and not
this Court.”



GUI LTY PLEA DI RECT VS. COLLATERAL CONSEQUENCES
State v. Carney, 584 N.W2d 907 (lowa 1998).

Due process requires that a defendant be advised of the
di rect consequences of a guilty plea before he enters such a
pl ea. However, a statutorily mandated si x-year |icense revocation
upon a third lifetime conviction of DU did not have an effect on
the range of a defendant’s punishnment, and thus. it was a
collateral, not a direct, consequence of his plea of guilty. As
such, due process did not require the court accepting the plea to
i nform def endant of the mandatory |icense revocati on consequence.



HEARSAY EXCI TED UTTERANCE 911 TAPES

State v. Vontress. 970 P.2d 42 (Kan. 1998). State.
The statenents to a police officer by an acquai ntance
of the defendant concerni ng defendant’s whereabouts on
the norning of a nmurder were not “hearsay” statenents
where they were not offered for their truth, hut to
demonstrate inconsistencies in defendant’s ali bi
statenents and to explain why the officer interviewed
defendant three tines the day after the mnurder

The court applied the rule that when an utterance
previously made out of court is offered in evidence
nerely for the purpose of establishing what was then
said and not for the purpose of establishing the truth
of the statement, the statenment is not “hearsay.” If
such a statenment is relevant, it is adm ssible through
t he person who heard it.

“We agree that Vontress put his whereabouts on the
norni ng of the murder in issue by introducing evidence
of an alibi. The statenents of Tara Dawson were not
offered for the truth of the statements, but were of-
fered to denonstrate the inconsistencies in Vontress’
alibi statenments and to explain why Detective Mrris
i nterviewed Vontress three tines the day after the
nmurder. The statenents by Tara Dawson were not hearsay
and woul d have been admi ssible lithe jury had been
informed of the limted purpose and instructed how it
was to weigh that testinony.”



HEARSAY EXCI TED UTTERANCE 911 TAPES

Commonweal th v. Brown. 705 N.F2d 631 ( Mass. App
1999).

An audi o tape recording of five “911" tel ephone

calls from nei ghbors describing their observations
of a crime in which defendant broke through a
w ndow of an apartnent and beat a victimwas
adm ssi bl e under the excited utterance exception
to the hearsay rule.
The court said that even if the adm ssion of the
recordi ng were erroneous, it was harmess error in
def endant’ s prosecution for hone invasion, assault, and
ot her crimes, where the evidence was nerely cunul ative
inits effect and there was sufficient other evidence to
convi ct.



HEARSAY OUT OF COURT STATEMENT OF CHI LD SEXUAL ASSAULT VICTIM
State v Cardosi, 122 Chio App.3d 70, 701 N.E. 2d 44 (Onhio App
1997, reported in 1998).

A four-year-old child s out-of-court statenents to her parents, a
police officer enmergency room physician, and a state child welfare
i nvestigator, that defendant hurt her by putting his finger and penis
into her vagina, were ruled adm ssible under a statutory child abuse
exception to the hearsay rule in a prosecution for felonious sexual
penetration, even though the statenents were nmade in response to
guestions and not all of the child s statements indicated that de-
fendant put his penis into her vagina. The court rejected the
defendant’ s argunent that the statenents were inconsistent and shoul d
have been excluded for that reason

First, we note that Leah initially brought this incident to her
not her’s attention wthout any pronpting, when her nother asked why
she was scream ng. Moreover, we think it is understandable that a
child of tender years would he reluctant to tal k about such a puzzling
and traumati zing i nci dent except in a question-and-answer format. Wth
respect to the trustworthiness and reliability of Leah’s statenents,
we believe it is far nore inportant that no one coached or prodded
Leah concerni ng what had happened to her and | ess inportant that Leah
had to be encouraged to tal k about those events.

“Cardosi additionally argues that Leah's statenents were
“inconsistent.’” W disagree. Leah consistently indicated in her
statenents to her nother, her father, the enmergency room physician,
the police officer who talked to her at the hospital, and the Chil -
dren’s Services investigator that Cardosi had hurt her by inserting
his finger into her vagina. On the second occasi on when Leah spoke
with the Children’s Services investigator, Leah indicated that Cardosi
had inserted both his finger and his penis into her vagina. Leah did
not indicate that Cardosi had inserted his penis instead of his
finger. W see no inconsistency in Leaks statements. Exam ning all of
the circunstances surrounding Leah’s statenents, including those set
forth in BEvid. R 807(A)(1), we agree with the trial court that those
ci rcunstances denonstrate that Leah was likely to be telling the truth
when she nmade her statenents.



PHOTOGRAPHS — SHOCKI NG NATURE ADM SSI BI LI TY
State v. Ard, 505 S.E. 2d 328 (S.C. 1998).

The phot ographs of an unborn but viable fetus were properly admtted
during the sentencing phase of a capital nurder case, even though they
wer e shocking. The court said that since the child was nurdered before
he was born, there was no other way to vividly present his uni gueness
to the jury. The pictures assisted the jury in determ ning the
victims vulnerability and therefore were rel evant in assessing the
circunstances of the crinme and the defendant’s character.

Anot her feature of the photographs was that the fetus was dressed in
clothes his nother intended for himto wear hone fromthe hospital
The court said they were adni ssible because they reveal ed the nother’s
aspirations about the birth of her child and were relevant to the
sentence for her murder, in addition to her child.



Identification Voice Exenplar
No I nformation Available on this Subject at This Tine



| DENTI FI CATI ON — PHOTO ARRAY PRI SON CLOTHI NG

State v. Burton, ~06 A 2d 1181 (NJ. Super. A D. 1998).

A photo array showi ng defendant and others in orange prison
cl ot hing shoul d have been excluded froma theft trial on the ground
that its probative value to the issue of identification was
substantially outwei ghed by the danger of undue prejudice. The court
said the clothing would draw the jury’s attention to the fact that
def endant had previously been arrested and i ncarcerated. NMbreover, no
jury instruction could effectively and realistically neutralize the
prejudice that resulted.

Al'l was not lost for the prosecution, however, since there was
overwhel m ng evi dence of the defendant’s guilt. The court concl uded
that the error was harnl ess, hut warned agai nst such procedures:

Al t hough we have found the error to be harm ess, we strongly

di sapprove of the adm ssion into evidence of photographs of defendants
injail clothing. It is an error that should not be repeated. In this
were a closer case, we would not hesitate to reverse the conviction on
that ground alone. W affirmonly because of the overwhel m ng evi dence
of guilt.



| DENTI FI CATI ON  PHOTO BI ASED | D

Green v. United States, 718 A 2d 1042 (D.C. 1998).

Def endant was rebuffed in his proffer to introduce at his
murder trial expert testinony about the reliability of
eyew tness identification, which focused on unconsci ous
transference and photo-biased identifications. The court said
this was properly excluded on the ground that the proffered
testinony did not deal with a subject natter beyond the
under st andi ng of an average juror and woul d present unnecessary
i nformation.

The court noted that defense counsel had anple opportunity to
argue to the jury that the defendant’s identification was influ-
enced by the wtness’s prior view ng of a photo array and,
per haps, by encounters with defendant in other settings.

“Dr. Penrod' s testinony was proffered for two reasons upon
which this court has not yet ruled in a published opinion:
unconsci ous transference and photo-biased identifications.
Courts of other jurisdictions, however, have held that a trial
court’s exclusion of expert testinony offered for such purposes
is not an abuse of discretion. The point of such proffers is
always to Undermne the reliability of the identification. As
the trial court pointed out, defense counsel in this case had
anpl e opportunity to argue to the jury that G vens’
identification influenced by his prior viewng of the photo
array and, perhaps, by encounters with Geen in other settings,
and otherwi se to challenge Gvens’ identification testinony.

Moreover, like the trial court here, we have recogni zed the
i nportance of cross-exam nation to enphasize to the jury the
eyew t ness” equi vocations and possible mstakes. . . . The

ci rcunst ances under which G vens viewed G een on the night of
the offenses, the | apse of two years between that night and
Gvens first attenpt to identity G een, and G vens’

equi vocation were all made known to the jury through | engthy
cross-exam nation. We note also that the trial court had
personal |y seen the m shaps involving G vens which fornmed the
basis for the proffered testinony, and was in a particularly
good position to determ ne what benefit, if any, expert
testimony m ght provide to explain them”



| NEFFECTI VE COUNSEL - DEFENSE ATTORNEY APOLOG ZES TO JURY
Mller v. State, 702 N E. 2d 1053 (Ind. 1998).

The comments of an attorney for a nurder defendant to prospective
jurors during voir dire regarding actions of his investigator in
taking photographs of the jurors’ hones, in which the attorney
expressed regret for any infringenment on the privacy of the jurors,
but explained that he was doing everything he could to provide a
defense for his client did not prejudice the jurors against defendant.
Al though the attorney told the jurors that he could not “apol ogize”
for his actions, he was in effect doing just that. For these reasons
the court rejected defendant’s argunment on appeal that he had been the
victimof ineffective assistance of counsel under the Sixth Amendnent.

“I'n preparation for voir dire, trial counsel had hired his son to
phot ogr aph the honmes of the prospective jurors. At the post-conviction
hearing, trial counsel testified that he had |l earned this techni que at
a death penalty seminar. MIler's argunment is that trial counse
refused to apol ogize to the prospective jurors after sonme of them
expressed during voir dire their displeasure with the picture-taking
incident, and that this alleged refusal prejudiced the jury agai nst
Mller.

“Qur review of the record indicates that there was evi dence to support
t he post-conviction court’s findings of fact. Contrary to Mller’s
contention, we read the portions of the record that MIller cites in
support of this proposition to show that trial counsel was not
‘refusing to apol ogize’ in a conbative sense. Rather, trial counse
was expl ai ning his reasons for having phot ographed the prospective
jurors’ hones, and effectively was apol ogi zi ng for having done so.



| NSANI TY DEFENSE — VI DEOTAPI NG MENTAL EXAM

Robertson v. Superior Court, 82 Cal.Rptr.2d 50
(Cal . App. 1999).

A California internmedi ate appellate court ruled that
trial courts in that state have inplied statutory authority
to order the videotaping of a nental exam nation of a
crim nal defendant who pleads not guilty by reason of
insanity. At the sane tinme, the court said that a trial
court may do so only after the defendant is given an
opportunity to establish that videotaping will materially
af fect the conduct of the exam nation.

The appellate court |aid down sone guidelines for such
procedures: in prescribing conditions under which the
vi deot api ng may take place, the trial court may take into
account the videotaping nmethod, the obtrusiveness of the
equi pnent, and the physical setting of the examination, all
of which are extrinsic factors that have an effect on the
conduct of the exam nati on.

“As the Attorney General notes, ‘the possibility of a
free and candid interviewwith the alienist is inpaired by
def endant’ s know edge her statenents can be used agai nst
her later in the sanme proceedings (Quoting People z.

Spencer (1963) 60 Cal.2d 64, 82, 31 Cal. Rptr. 782, 383
P.2d 134.) Such inpairment has never been held to bar the

| at er adm ssion of defendant’s statenents or require a
change in exam nation procedures. The antiseptic conditions
of a laboratory are not required. The effect of videotaping
of a defendant’s responses or a psychiatrists perceptions
may be explored and commented on at trial. However, neither
psychiatric angst nor abstract specul ation about the
harnful effects of videotaping provides a basis for denying
a trial court the authority to order videotaping.

“We acknowl edge the possibility that videotaping may so
impair the ability of an expert to conduct a psychiatric
exam nation as to nake the exam nation inpossible to
conduct or render the expert’s opinion unreliable. The
vi deot api ng nmet hod, the obtrusiveness of the equipnent, the
physi cal setting of the exami nation are extrinsic factors
t hat inpinge on the conduct of an exam nation and may
appropriately be taken into account in deciding whether to
permt videotaping or in prescribing conditions under which
vi deot api ng may take place. Myreover, it is possible that
defendant, if given an opportunity, will be able to denon-
strate that videotaping is inherently ininical to the
conduct of a credible exam nation and a reliabl e assessment
of a defendant’s nental condition. W cannot determni ne on
this record whether videotaping in the nanner proposed by
the People will have such an effect. W have expressed our
m sgi vi ngs about the views of Drs. Mattiuzzi and Liebert
[two experts who opposed videotaping]. However, the trial
court deni ed defendant’s request for an evidentiary hearing
and thereby deprived her of the opportunity to present
credi bl e evidence addressing the inpact of videotaping on
t he conduct of the exami nation. W decline to specul ate on



what such evidence may show, but will instead vacate the

vi deot api ng order of April 11, 1997, and rermand this matter
for an evidentiary hearing.”

The acting presiding judge di ssented.



LI NE UP SUGCESTI VENESS ADM SSI BI LI TY
State v. Cottrell, 968 P.2d 1090 (Idaho App.)

The procedures used by the police to help a victimmake an
identification of a defendant in a rape case were inpernissibly
suggestive where they told the victimand her nother the name used by
t he defendant which was the sane nane defendant had given the victim
at the tine of the crinme, and they used a singl e-person show up
i nstead of a |ine-up.

In spite of the faulty procedures used, the identification was still
ruled sufficiently reliable so as not to violate the defendant’s due
process rights. The victimhad nunmerous opportunities to observe
def endant before, during and after the crime, the victimspontaneously
identified the voice of defendant as her attacker and physically
descri bed defendant, and she enphatically identified defendant at the
showup only a few hours after the crime had taken pl ace.

The chief justice and a justice concurred.



LAY OPI NI ON EVI DENCE RACE OF VO CE ON TELEPHONE

Cifford v. Commonwealth, 7 S.W3d 371 (Ky. 2000).
A police officer who had listened to an undercover drug transaction,
during which an undercover officer was “wired” with an audio
transmitter, could testify that a fourth voice he heard, which

bel onged to the person who engaged in the transaction, sounded |ike
that of a black male, on the issue of whether an i nformant, who as
white, or defendant, who was bl ack, had nade the sale of drugs. The
court found that the officer’s testinony established a proper
foundati on showi ng that he could distinguish between black and white
voi ces, notwi thstanding his adm ssion that the voices of sonme bl ack
men are indistinguishable fromthose of white nen, and vice versa, and
his inability to nore specifically denonstrate “how a bl ack man
sounds.”
“Appellant. . . asserts that Smith should not have been pernitted to
express his opinion that the fourth voice he heard sounded |ike that
of a black male. A non-expert w tness may express an opinion which is
rationally based on the perception of the witness and hel pful to a
determ nation of a fact in issue. KRE 701. A corollary to this rule is
the concept known as the ‘collective facts rule,” which permts a |lay
Wi tness to resort to a conclusion or an opinion to describe an
observed phenonenon where there exists no other feasible alternative
by which to communi cate that observation to the trier of fact.

Whet her the collective facts rule would pernmit a witness to express
an opinion that an overheard voice was that of a particul ar
nationality or race has never before been addressed in this
jurisdiction. However, it is not an issue of first inpression
“No one suggests that it was inproper for OOficer Smth to
identify one of the voices he heard as being that of a fenale.
We perceive no reason why a witness could not |ikew se identify
a voice as being that of a particular race or nationality, so
long as the witness is personally famliar wth the general
characteristics, or speech patterns of the race or nationality
in question, i.e., so long as the opinionis ‘rationally based
on the perception of the witness.” KRE 701. A proper foundation
was laid for Smth s testinony. That foundati on was not
eradicated by Smith s adm ssion that the voices of sonic bl ack
men are indistinguishable fromthose of white nen and vice
versa. His inability to nore specifically describe or to
denonstrate ‘how a bl ack man sounds’ nerely proves the reason
for the collective facts rule, i.e., that it would be difficult
or inpossible for the witness to give such a description or
denonstration.”



PHOTOGRAPHS — “I N LI FE* OF MURDER VI CTI M

State v. Doerr, 969 P.2d 1168 (Ariz. 1998). At a
murder trial where the victims face was badly beaten, the
prosecution introduced into evidence an enlarged “in life”
phot ograph of the victimbefore her death for the asserted
pur pose of showi ng the damage that had been inflicted on
her. In a case of first inpression for it, the court ruled
with sone reservations, that it was harnl ess error, where
t he photograph did not materially affect the outcone of the
case.

“it can, of course, be argued that ‘in life photos
personalize the victimand help to conplete the story for
the jurors. . . . The obvious danger is that such photos
can al so be used to generate synpathy for the victim and
his or her famly, thereby underm ning the defendant’s
right to an objective determ nation of guilt or innocence.
We do not believe that such danage occurred here, and we
are unwilling to adopt an inflexible rule that ‘in life’
phot ographs are al ways i nadm ssible in hom cide cases. It
is for the trial court in each instance to exerci se sound
di scretion in bal ancing probative val ue agai nst the risk of
unfai r prejudice.

“I'n any event, this court will not reverse a conviction
if an error is clearly harm ess.

Error is harmess if we can say beyond a reasonabl e doubt that it
did not affect or contribute to the verdict. . . ,Gven the
overwhel m ng physi cal evidence introduced at trial and the benign
nature of the photograph itself, we conclude that this exhibit did not
materially affect the outcone of the case.”



GUI LTY PLEA AGREEMENT VI OLATI ON BY PROSECUTOR REMEDY

State v. Jerde, 970 P.2d 781 (Wash. App. 1999).
Prosecutors violated a plea agreenent recomendi ng a m d-
range sentence for second-degree nmurder by highlighting
aggravating factors at a sentencing hearing and addi ng an
aggravating factor that was not in the presentence report,
W t hout pronpting fromthe sentencing court.

The court ruled that when a prosecutor violates a plea
agreenent, the appropriate renedy is to remand the case for
t he defendant to choose whether to withdraw the guilty plea
or ask for specific performance of the state’'s plea
agr eenent .

“An objective review of the entire sentencing record
suggests that the two prosecutors effectively undercut the
pl ea agreenent in a transparent attenpt to sustain an
exceptional sentence. Wile the prosecutors maintained that
they were adhering to the recomended mi d-range sentence,
bot h prosecutors advocated for an exceptional sentence by
hi ghl i ghting aggravating factors and even added an
aggravating factor not found in the presentence report.

Wt hout pronpting fromthe court, the first prosecutor |aid
the foundation by articulating several factual and |egal
argunment s that woul d support an exceptional sentence. To do
so was conpl etely unnecessary in light of the State's nid-
range reconmmendation. Wien it cane to Jerde’s individua
sentenci ng, the second prosecutor picked up where the first
left off by reenphasizing the aggravating circunstances.
VWile the court responded affirmati vely when the second
prosecut or asked whether it wanted to hear the prosecutor’s
comments regarding the presentence report, the court’s
assent does not absol ve either prosecutor’s conments.

“When the prosecutor breaches a plea agreenent,
the appropriate renedy is to remand for the defendant to
choose whether to withdraw the guilty plea or specifically
enforce the State's agreenent.”



PRI OR RECORDED TESTI MONY — GOOD FAI TH EFFORT TO LOCATE
Commonweal th v. Florek, 48 Mass. App.C. 414, 722 N E. 2d 20
(Mass. App. 2000).

The efforts of a prosecutor to locate a sole identifying
witness in a robbery prosecution were insufficient to warrant a
conclusion that he had nmade a good faith effort to | ocate the
Wtness so as to permt the adm ssion of the witness’s prior
recorded testinony at trial. The record indicated that although
the witness’s nother furnished an address for the w tness out of
state and the nanme and address of another person who m ght have
known hi s whereabouts, little was done other than mailing
sumonses and a letter. The prosecution did not enlist the
cooperation of the police to find the witness. No attenpt was
made to nake tel ephone contact with the witness, or sumons the
wi t ness under the UniformLaw to Secure the Attendance of
Wtnesses, and there was no reason to believe that further
efforts to locate the witness might not be productive.

Unavailability’ is established by denonstrating that the party
offering the testinony nmade a good faith effort to obtain the
W tness’s presence at trial.

“We are not persuaded as a matter of law that those efforts by
the Cormonweal th were sufficient to warrant the judge to concl ude
that the Commnweal th had nade a good faith effort to produce the
wi t ness. Al though the Conmonweal th does not have to exhaust every
road to neet its burden, substantial diligence is required.

In reaching our conclusion that the Conmmonweal th has failed to
demonstrate the unavailability of the witness, we are also
persuaded by the fact the Conmonwealth’s efforts to |ocate this
witness fall far short of those expended in other cases where a
mat erial w tness had been found to he ‘unavail abl e’



RES GESTAE — REFUSAL TO SPIT OUT EVI DENCE
Hunter v. State. 970 S .W2d 323 (Ark.App. 1998).

At defendant’s trial a police officer testified about
defendants refusal to spit out a small, off-white object that the
of ficer saw defendant put in his nouth at the tine of his arrest.
This was rul ed adni ssible res gestae evidence in a prosecution
for possession of a bag of nmarijuana and resisting arrest, even
t hough the object was never recovered.

The court ruled that the testinony provided the jury with the
sequence of circunmstances |leading up to the alleged crines by
explaining that foll owing defendant’s refusal to ‘spit out the
obj ect a struggl e ensued between defendant and the of ficer during
whi ch the bag of marijuana fell from defendants clothing. This
was cl assic res gestae evidence.

The trial court did not err in adnitting the testinobny us res
gestae. Appellant was tried for possession of a bag of marijuana.
That bag fell out of appellants clothing during the struggle with
O ficer Lackey. Wthout testinony as to why the officer struggled
with appellant, the jury woul d have been left with significant
unresol ved questions. Miyreover, appellant was tried for resisting
arrest. Al of the circunstances of a particular crine (here,
resisting arrest) are part of the res gestae of the crine, and
all of the circunstances connected with a particular crine may be
shown to put the jury in possession of the entire transaction
Harper v. State 17 Ark. App. 237, 707 S.W2d 332 (1986).

Res gestae are the surrounding facts of a transaction,
expl anatory of an act, or showing a notive for acting. They are
proper to be submitted to a jury, provided they can be estab-
i shed by conpetent neans, sanctioned by law, and afford any fair
presunption or inference as to the question in dispute.
ci rcunst ances and decl arati ons whi ch were cont enporaneous with
the main fact under consideration or so nearly related to it as
toillustrate its character and the state of m nd, sentinents or
di spositions of the actors are parts of the res gestae.
Id. at 241, 707 S.W2d at 334. There was no error in admtting
the testinony as res gestae.”



SCI ENTI FI C EVI DENCE HYDROCARBON DOGS ADM SSI BI LI TY

Fitts v. State, 982 S.W2d 1"5 (Tex. App. 1998).
State. Expert testinony on the use of hydrocarbon-
sni ffing dogs was admi ssible. The prosecution
demonstrated by clear and convincing evidence that the
training theory utilized by the expert to train his
dogs was

valid, that the nmethods and techni que used to
apply the theory were valid, and that his technique
was properly applied to a suspicious fire, such that
t he evidence of the use of accel erants was admi ssible
as reliable in an arson and capital nurder case.

There was evi dence that the dogs had been reliable
in locating areas of the hone that m ght contain
evi dence of an accelerant 19 out of 50 tines, that
other experts in the field used the same dogs for
simlar investigations, and there was nothing in the
record to suggest that such evidence was nore prej-
udi cial than probative.

“Several Texas decisions address the use of (1)
“tracking dogs’ and (2) drug-sniffing dogs utilized
for determ ning probable cause. . . . However, we have
found no Texas case addressing the reliability of evi-
dence derived fromdogs trained to ‘alert’ to the
presence of hydrocarbons.

“Viewi ng the evidence in the light nost favorable
to the trial court’s decision, we conclude that it was
demonstrated by clear and convincing evidence that the
training theory utilized by Caviu was valid, that the
met hods and techni que used to apply that theory were
valid, and that his technique was properly applied on
the occasion in question. Mrreover, there is nothing
in the record to suggest that the probative val ue of
t he dog-sniffing evidence was outwei ghed by any of the
rule 403 factors favoring inadmssibility. W
concl ude, therefore, that the trial court’s decision
to admt the evidence was not an abuse of discretion.”



SELF DEFENSE W THDRAWAL FROM CONFLI CT
State v. Bryant 520 S.E.2d 319 (S.C. 1999).

A nurder defendant who brought on the initial
difficulty by breaking into the victim s vehicle could not assert
sel f-defense, despite his claimthat he withdrew fromthe
conflict and comuni cated his intent to do so by throw ng down
his knife. The court said that even if defendant subjectively
meant to withdraw fromthe conflict, he failed to comunicate his
intent to the victim where defendant admitted that the victim
did not see defendant drop his knife. and he did not tell the
victimthat he was | eaving and did not want to fight.

Appel | ant concedes he brought on the initial difficulty by
breaking into Suber’s vehicle. Even if appellant subjectively
nmeant to withdraw fromthe conflict he failed to communicate this
intent to Suber. Although in one statenent appellant clained he
dropped the knife because he did not want to fight, appellant

adm tted Suber did not see himdrop the knife. Thus, Suber was
unaware of appellant’s intent to withdraw fromthe conflict.
Further, appellant never told Suber he was | eaving and did not
want to fight. If appellant truly intended to w thdraw he could
have easily left the open parking lot. . . . Because appell ant
failed to effectively conmunicate to Suber his intent to wthdraw
fromthe conflict, appellant’s right to use self-defense was
never restored. Appellant, as the aggressor, remai ned responsible
for bringing on the difficulty.”



SELF | NCRI M NATI ON - HABEAS CORPUS — ADVERSE | NTEREST
State ex rel. Myers v. Sanders, 1999 W. 1133542 (W \Va. 1999).

It was held that a habeas corpus petitioner could invoke the
privilege against self- incrimnation, as found in the Fifth
Amendnment of the United States Constitution and a conparabl e
provi sion of a state constitution, in response to a deposition
question in the habeas corpus proceeding, which was civil in
nature. However, the court said, the trial court could properly
draw an adverse inference fromthe habeas corpus petitioner’s
silence pursuant to the privilege.

“We recogni ze that habeas proceedings are in fact often the
only place that certain alleged errors in a crimnal trial are
rai sed, and thus, though nomnally civil, they have inportant
crimnal conmponents. It is decidedly not appropriate for a
prosecutor or a petitioner in a habeas corpus proceeding to try
to misuse any perm ssible discovery process related to a habeas
proceeding to inquire beyond the issues and allegations raised in
t he habeas petition, or to seek evidence that could be readily
obt ai ned from other sources w thout the discovery process.
Simlarly, any adverse inferences permssibly drawn by the
circuit court in a habeas corpus proceeding froma petitioner or
other witness’s silence nust he relevant to issues raised in the
petition.

“In the case before us, Petitioner’'s sworn testinony in his
verified habeas corpus petition is that he would have testified
at trial hut for his trial counsels failure to properly prepare
himto do so and that his trial counsel failed to object to
certain trial testinony regarding unspecified collateral crines.
Clearly, it is inproper for Petitioner to raise these verified,
factual assertions and then he able to hide behind the Fifth
Amendnent, with no adverse inpact. In sone circunstances a party
may permssibly be required to risk adverse consequences in civi
proceedings as a result of his or her silence based on the
assertion of the right against conpelled self-incrimnation.
Accordingly, we hold that a habeas corpus petitioner may invoke
the privilege against self-incrimnation, as found in the Fifth
Amendnent to the United States Constitution and Article 111,
Section 5 of the West Virginia Constitution, in response to a
deposition question in a civil habeas corpus proceedi ng. However,
the trial court may properly draw an adverse inference fromthe
habeas corpus petitioner’s silence pursuant to the privilege.”



SENTENCE VI CTI M5 CRI M NAL RECORD
State v. Spears, 585 N.W2d 161 (Ws. App. 1998)

A homicide victims crimnal record was rel evant at sentencing to
rebut his famly' s favorable portrayal of his character and to support
the defendant’s claimthat her acts were spurred by his attenpt to
snatch her purse. The sentencing court should have considered it.

On remand the sentencing court was ordered to consider the victinis
record, but of course, will still have the discretion to give the
record whatever weight it deens appropriate.”



SPEEDY TRI AL — 35 MONTHS PREJUDI CE
United States v. Ginmmond, 137 F.3d 823 (4th Cir. 1998).
A 35-nmonth del ay between a defendants indictnment and arrai gnnent did
not violate his Fifth Anendnent right to due process. in the absence
of any evidence that his defense was adversely inpacted by the del ay.
Additionally, the court ruled that the defendant’s Sixth Amendnent
right a speedy trial was not violated by the 35-nonth delay. The court
said the delay was uncomonly |ong, but noted that it resulted froma
valid decision to allow a state and the District of Colunbia to
prosecut e def endant and a codefendant on state charges without inter-
ference by the federal government. The defendant did not assert a
speedy trial right until four nonths before trial, even though he
coul d have done so since he had an attorney when he received notice of
t he pending federal charges. There was no evi dence that he was
prejudi ced by the del ay.



STATUTE OF LI M TATI ONS SUBSEQUENT CHARGE OF LESSER OFFENSE
State v. N.S. 991 P.2d 133 (Wash . App. 2000).
In a matter of first inpression an internediate

Washi ngt on appel late court ruled that a defendant could not be
convicted of a |lesser offense during a prosecution for a greater
crime which was conmmenced after the statute of limtations had
expired on the |l esser offense, even if the prosecution for the
greater crine was tinely.

‘The policy behind statues of linmtations is to protect
defendants from unfair decisions caused by stale evidence and to
encourage | aw enforcenment officials to pronptly investigate
crinmes. These sane concerns are present when a defendant is
charged with a greater crinme but convicted of a |esser included
offense. . It is clear that a defendant may not he charged with a
time-barred offense; therefore, the State should not be able to
circunvent the statute of limtations by charging a greater crine
and obtai ning a conviction on a |lesser included offense that is
time-barred. This principle holds true even if we assune that
prosecutors will always act in good faith and refrain from
del i berat e overchargi ng.

The court noted, however, that “a small mnority of states
permit the greater offense to control as to the statute of
l[imtations for the | esser included offense.” See, Alan L.

Adel stein, Conflict of the Crimnal Statute of Limtations Wth
Lesser O fenses at Trial, 37 Wn & Mary L.Rev. 199 (1995).



